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WAIVER OF PREMIUM PAYMENTS 


The construction of provisions of policies which provide for 
the waiver of premium payments upon proof that the insured 
has become totally and permanently disabled is constantly 
confronting the courts, The general rule followed is that such 
provisions are to be construed most favorably for the insured, 
or beneficiary, as the case may be. Two recent Illinois cases 
illustrate the difficulties that may arise because of the wording 
of this type of clause. 


Policy Provisions 


Please Route to: 
In one case, Ferguson et al. v. The Penn Mutual Life In- 


surance Company of Philadelphia, decided by the Illinois 
Appellate Court for the First District, the policy involved 
provided for the waiver of premiums upon due proof of 
disability, “provided such proof is received by the company 
during the continuance of said disability.” In the other 
case, Lenkutis, Sr. v. The New York Life Insurance Com- 
pany, decided by the Illinois Supreme Court, the policy con- 
tained a similar provision but in addition stipulated that failure 
to give notice of the claim within the time stated should not 
invalidate the policy if it be shown that such failure was due to 
impossibility and that notice was given as soon as possible 
thereafter. In both cases no notice of disability was furnished 
the insurance company until after the death of the insured. 


Courts’ Decisions 


In the first case, the Appellate Court said that the terms of 
the policy were clear and unambiguous and that the furnishing 
of notice to the company during the continuance of the disa- 
bility, and therefore necessarily within the lifetime of the in- 
sured, was a condition precedent to the company’s liability for 
disability benefits. No question as to whether or not it would 
have been possible for the insured to give notice was raised. 
In the second case, the Supreme Court said that the company’s 
liability under the disability clause accrued with the commence- 
ment of the insured’s disability. The death of the insured made 
it impossible to give notice sooner than it was given and the 
notice given was held sufficient. 
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% NEGLIGENCE showed that he knew of the bleachers and under these 

. circumstances he voluntarily encountered a known danger 

(Other than Automobile) a noe (Paine v. Y. M. C. A., N. H. Supreme 
Rae vss j \ 


Liability of Flood Control District for Consequential Damages. property Owner’s Liability—In an action to recover for in- 
—A defendant flood control district was not liable for damages juries sustained by plaintiff as a result of a fall into a pit 
that accrued to a land-owner by overflowing flood waters, located near the highway, it was error not to submit the 
where defendant properly exercised its powers, no land was case to the jury under the rule of law that subjects a pos- 
taken and the damages were consequential. (O’Hara et ux. sessor of land to liability for bodily harm caused by the 
v. Los Angeles County Flood Control District, Calif. Dist. Ct. creation of an excavation near an existing highway that 
of App.). . .{ 401,438. involves an een ga to pigeons sccidentelty brought 

in contact therewith. ite v. Suncoo ills, N. H. Su- 

Pre-existing Infirmities—In an action to recover for injuries preme Ct.)...{ 401,444. , 
sustained as the result of drinking an unwholesome beverage : aa : —_ 
of defendant’s manufacture, the evidence showed that plain- Abutting Owner’s Liability——The duty to repair and maintain 
tiff was suffering from a pre-existing infirmity. Under such public sidewalks in a reasonably safe condition for the use 
circumstances it was error for the court not to affirmatively of pedestrians rests upon the municipality and there is no 
charge the jury that plaintiff was entitled to recover only to duty or actionable liability on the part of an abutting land- 
the extent that her injuries were aggravated by defendant's owner, toward, or in favor of an injured pedestrian to main- 
negligence. (Nehi Bottling Co. v. Patton, Tex. Ct. of Civ. tain and keep such sidewalk in repair. (Watts v. R. A. Long 
App.) . . .1 401,446. Bldg. Corp., Kansas City Ct. of App., Mo.). . .] 401,454. 


ag ane eaeatine a tort action cannot be main- EE ess ae ati ane = 
tained by a pay patient against a charitable institution where : 

: ; ; taking packages from the upper shelves of the store, and 
trust property must be appropriated to the satisfaction of the : : : ’ 
liability, but this principle is inapplicable where the institu- — yee Denes oom, ae eee Se - 
tion has assets out of which the judgment may be satisfied — that neil Gi 8 Sick to felt and . tri le ac 
without resort to, or impairment of, trust funds. (Baptist + Oe, ee ee oe eee One Te trial Cont 
Memorial Hospital v Cauillens Tenn. Supreme Ct.) properly denied defendant’s motion for a directed verdict. 
{ 401,439 . F : P : oral v. Ferrera Bros. Inc., Mass. Supreme Jud. Ct.)... 


Hospital’s Liability—Where a nurse in the employ of defend- Burden of Proof.—In an action to recover damages for injuries 
ant hospital was requested by the doctor of plaintiff's testate sustained as a result of a fall over a penny scale located on 
to prepare a solution and by mistake prepared a caustic the sidewalk in front of defendant’s store, it was proper for 
solution, the act of the nurse was part of the treatment of the court to instruct the jury that the burden of proof was 
the patient and not an administrative or clerical act for upon plaintiff, even though the action was based on a viola- 
which the hospital could be held responsible. (Steinert, tion of an ordinance that rendered a violator guilty of negli- 
Exr. v. Brunswick Home, Inc., N. Y. Supreme Ct., App. Div.) gence per se. (McDonald v. Heinemann, St. Louis Ct. of 
.. 7 401,442. App., Mo.)...] 401,451. 


Tenant’s Guest Injured.—Plaintiffs, husband and wife, sought Cotton Destroyed by Fire.—In an action to recover for loss of 
to recover damages for injuries sustained by the wife as a cotton stored in defendant’s warehouse and destroyed by fire, 
result of a fall on a stairway in a tenement house that was the evidence was ample to support the jury’s verdict that 
being repaired and that was owned by defendant. Plaintiff the failure to keep a watchman on guard was the proximate 
wife testified that she stepped on a hard substance and fell. It cause of the loss. (Waldo Cotton Warehouse Co. v. Lewis, 
Soames for - — a ere ee for defendant, Ark, Supreme Ct.). . .{] 401,450. 
as the jury could have found that a piece of wood or plaster Saaut : : 
had a oe wer ws dropped by amhnen snsaidien the Humanitarian eer Ee oe actos to aca _aee - 
building and negligently allowed to remain on the stairway. injuries sustained by a pedestrian as a result of being struc 


A by a street car, the defendant contended that the instruction 
eiceey “1 401 22D Savings Bank, Mass. Supreme on the humanitarian doctrine was erroneous because it sub- 


mitted constructive knowledge of plaintiff's _ —_ 

: . under the facts, actual knowledge was required, in that 

— pag an ap a eee < ow. plaintiff was on defendant’s right of way at a point not 

i . : ° 2 © ordinarily used by pedestrians. This contention was without 

defective or negligent construction or maintenance and ex- merit, as the evidence showed that plaintiff was on a public 

soe or or notice of such defects. (Schwingle v. Kellen- street used by pedestrians. (Hart v. Kansas City Public 
erger et al N. C. Supreme Ct.). . . | 401,447. Service Co., Kansas City Ct. of App., Mo.).. .[ 401,453. 

Electrocution.—Decedent, an expert electrician and elevator : us ss 

; ’ age ; wa as 

repair man, was electrocuted while inspecting defendant's a eee dee 

elevator. Defendant was entitled to a directed verdict. when the motorman, without warning, started the car and 

After notice by letter to decedent’s employer of the defects elased the donee Gn plaintiff's foot ft was contended by 

- = en amen ie — in law — eee defendant, without merit, that it was physically impossible 

of the danger incident to the work he was undertaking an roe m . imed 

assumed the risk incident thereto. (Hotel Operating Co. v. ty aca eimaeae Fae ati po ase ed an 

Saunders’ Admr, et al., Ky. Ct. of App.). . .1 401,455. (Mutch v. San Diego Electric Ry. Co., Calif. Dist, Ct. of App.) 


Theatre Owner’s Liability.—A defendant theatre owner was not TOL. 
liable for injuries sustained by a patron when she fell against Subsequent Negligence.—Plaintiff brought an action to recover 
a seat while attempting to sit down, where the evidence for the wrongful death of decedent upon the doctrine of 
submitted failed to show negligence on defendant’s part. subsequent negligence, based upon the theory that both the 
(Johnson v. Mathews-Moran Amusement Co., Ore. Supreme engineer and the fireman of defendant’s train failed to use 
Ct.) . .. 7 401,437. all means known to skillful men in their position to avert 
we nats a ; . injury to plaintiff's intestate after discovery of her peril. 
Association’s Liability —Plaintiff, while playing basketball on Under such circumstances a jury question was presented 
a team of defendant association, fell upon some bleachers and the affirmative charge was properly refused. (Louisville 
placed along the wall of the gymnasium floor. Plaintiff could & Nashville R. R. Co. et al. v. Martin, Admr., Ala. Supreme 
not recover damages for injuries sustained, as his testimony Ct.) .. .§ 401,445. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Railroad’s Liability—Decedent, while crossing a railroad track, 
was struck and killed by a gasoline locomotive operated by 
defendant company. The trial court granted defendants’ 
motion for nonsuit after the opening statement of plaintiffs’ 
counsel. This was error, as decedent was not guilty of 
contributory negligence, as a matter of law. (Cortopassi 
et al. v. California-Western R. R. and Navigation Co. et al., 
Calif. Dist. Ct. of App.) . . . J 401,448. 


Failure to Warn.—In an action to recover damages for per- 
sonal injuries sustained by plaintiff while unloading a freight 
car that was struck violently by defendant’s engine, judg- 
ment for plaintiff was affirmed, as the evidence showed that no 
warning, either by word of mouth or by signal, was given 
to plaintiff prior to the time the car was struck. (Lineker v. 
Mo.-Kan.-Tex. R. R. Co., Kansas City Ct. of App., Mo.)... 
q 401,452. 


* LIFE * 


Agreement to Share Commissions.—Insurance broker who had 
agreed to share commissions with son-in-law of the insured 
could not terminate the agreement at will, but was liable to 
continue the agreement until the death of the insured. The 
fact that the son-in-law was not a licensed broker was not 
material since said son-in-law did not act as a broker. 
(Fewel & Dawes, Inc. v. Pratt, Calif. Dist. Ct. of App.)... 
q 501,305. 


Fraudulent Misrepresentations in Application—The defendant 
insurer was held entitled to a directed verdict in an action 
upon a policy, the evidence being undisputed that the insured 
falsely and fraudulently misrepresented the state of her health 
and the fact that she had undergone several medical treatments. 
(The Northwestern Mutual Life Ins. Co. v. Yoe’s Ex’r, Ky. Ct. 
of App.). . . 501,321. 


Assignability of Policies—Provision in policies providing that 
they were not assignable was held to be for benefit of insur- 
ance company only so that personal representatives of the 
deceased insured who had orally assigned the policies could 
not benefit thereby. (Abbruzise, Ex’r v. Sposata et al., Mass. 
Supreme Jud. Ct.).. .] 501,317. 


Assignment of Policies—Agreement between insured and his 
niece that she would pay all premiums until his death and 
would be entitled to the proceeds of the policies on his 
death amounted to an assignment of said policies entitling 
the niece to the proceeds as against creditors of the insured. 
(In the Matter of Kajfasz et al., Exrxs., N. Y. Supreme Ct., 
App. Div.).. . | 501,306. 


Mutual Mistake—Reformation of Policy.—Insurance company 
was held entitled to have pay reformed and to collect 


back excessive amounts of disability payments made to 
plaintiff under a policy which entitled plaintiff to receive 
only half of what had actually been paid him, the payments 
having been made ee to a clerical error made by the 
company. (Schmidt v. Prudential Ins. Co. of America, Wis. 
Supreme Ct.)...$ 501,311. 


Payment of Premium.—Evidence held sufficient to warrant find- 
ing of jury that premium on policy had been paid regardless 
of fact that such payment had not been entered in premium 
receipt book as the policy required. (Shultz v. American 
National Ins. Co., Tex. Ct. of Civ. App.). . .J 501,315. 


Paid-Up Certificate——A fraternal benefit society does not have 
authority to issue an insurance certificate on which, after 
25 years, the insured is no longer required to pay premiums 
and a by-law authorizing the issuance of such certificate is 
ulira vires. (Kendrick v. Sovereign Camp of the Woodmen 
of the World, Ariz. Supreme Ct.).. .§ 501,326. 


Burial Benefit Association—The business of a burial benefit 
association was held to be that of insurance and the asso- 
ciation was suable under the venue statutes applicable to 


insurance companies. (Peterson et al. v. Smith, Miss. Su- 
Preme Ct.).. .f 501,316. 


Right to Proceeds of Life Insurance Policies—Three persons 
claimed the proceeds of life insurance policies, left by in- 
sured to his executors, administrators and assigns. The 
court followed the Florida court’s decision that the latest 
will of decedent, probated in that state, was valid and 
ordered that the executrix of that will be paid the proceeds. 
This case was appealed from the Northern District of 
Florida. (Roberts, Adm’r v. Bathurst, Ex’rx, U. S.C. C. A,, 
5th C.).. .§ 501,328. 


Beneficiary’s Right to Fund—Masonic Lodge in Receivership. 
—Beneficiaries under insurance certificates issued by the in- 
surance branch of a Masonic Lodge were held to be entitled 
to intervene in an action to cancel certain notes and a mort- 
gage given by the Lodge as security for loans from a fund 
accumulated by the insurance branch, said beneficiaries 
claiming that said fund should be set aside as a trust fund 
in their favor. (Austin v. The Most Worshipful Grand Lodge 
F. & A. Masons, Ark. Supreme Ct.). . .§ 501,313. 


Practice of Law.—One who sets himself up in a profession 
having distinctive characteristics, but not believed to be 
within the purview of the legal profession, is not in con- 
tempt of court but has violated a duty owed the public. 
His actions are challengeable in a proceeding in the nature 
of quo warranto. (Birmingham Bar Association v. Marsh 
et al., Ala. Supreme Ct.). . .§ 501,308. 


Cause of Insured’s Death—After nonsuiting plaintiff in an 
action on a life insurance policy against an insurer which 
denied liability because the insured died as a result of preg- 
nancy, the court properly ordered a new trial because the 
cause of insured’s death should have been submitted to the 
jury for determination. (Thrower v. Life & Casualty Insur- 
ance Company of Tennessee, St. Louis Ct. of App., Mo.)... 
501,310. 


Insured Drowned in Bathtub.—The death of an insured who 
was found slumped in the bathtub, her nose and mouth 
under the water, was held to have been caused solely by 
external, violent and accidental means and not to be attrib- 


utable to any ailment as contended by defendant. (Dietz v. 
Metropolitan Life Ins. Co., Ill. App. Ct.). . . 501,322. 


Suicide or Accidental Death.—A judgment holding insurer not 
liable for double indemnity benefits for accidental death was 
reversed because the court refused to admit in evidence, as 
part of the res gestae, decedent’s statement, made very shortly 
after his fatal wounding, that he had shot himself acci- 
dentally. Litigation arose in South Carolina. (Rast v. The 
Mutual Life Ins. Co. of New York, U.S. C. C. A., 4th C.)... 
q 501,329, 


Accidental Death.—Jury’s finding that the death of the insured 
was caused by external, violent and accidental means was 
warranted under evidence establishing that a post mortem 
examination disclosed that death was caused by brain 
hemorrhages which were the result of external injury. 
(Rosinski v. Metropolitan Life Ins. Co., Ill. App. Ct.)... 
q 501,325. 


Accident Policy—Limited Liability ——The failure of the insured 
to notify the insurer that he had lost the sight in one of his 
eyes operated to limit the liability of the insurer for his 
subsequent death in an accident near Wichita, Kansas, to 
one half of the death benefit provided. (The Order of 
United Commercial Travelers of America v. Knorr et al., 
U.S C. C. A, 10th C.)... 7 505,312. 


Proof of Disability While Policy in Force.—The beneficiary 
under a policy was refused recovery on her claim that the 
insured had become totally and permanently disabled and 
thereby entitled to a waiver of premiums, it not being shown 
that proof of such disability was given to the company while 
the policy was in effect, such being a requirement of said 
policy. (Home Life Ins. Co. v. Couch, Ark. Supreme Ct.)... 
{ 501,314. 
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Cancellation of Disability Provisions of Policy.—Disability pro- 


visions contained in policies of life insurance were held to . 


be subject to cancellation upon a showing that the policies 
had been obtained by fraud, the incontestability clause of 
the policies exempting such provisions from its application. 
(New York Life Ins. Co. v. Weisgerber, U. S. Dist. Ct., Dist. 
of Minn.)...{ 501,319. 


Statements Made to Doctor by Insured.—Statements made to 
a doctor by the insured relative to the “history of his case” 
were held to be admissible in evidence in a case wherein 
plaintiff sought to recover under a war risk policy on the 
ground that the insured was totally and permanently dis- 
abled at the time the policy lapsed. (Meaney, Adm’r v. 
United States, U. S. C. C. A., 2nd C.).. . 501,320. 


Disability Provision Ambiguous.—A provision in a policy which 
provided for the payment of disability benefits “at the end 
of six months from the date on which the disability is 
proved” was held to be ambiguous and was construed to 
mean within six months after the occurrence of the dis- 
ability, such construction favoring the beneficiary under the 
policy. (Boal, Adm’x v. John Hancock Mutual Life Ins. Co., 
Ill. App. Ct.) . . .§ 501,324. 


Laboratory Report as Evidence.—Report of laboratory to 
which insured’s doctor had sent a sample of the insured’s 
sputum to be examined for tubercle bacilli was held to have 
been properly admitted into evidence. (Western and South- 
ern Life Ins. Co. v. Danciu et al., Ind. Supreme Ct.) 

{ 501,309. 


Action Instituted in Bad Faith—The defendant insurance com- 
pany in an action instituted in bad faith after all monies 
due on the contested policies had been paid was warranted 
in objecting to the granting of a nonsuit requested by plain- 
tiff in order that the case might be retained for the determi- 
nation of the bad faith question. (Harrison v. The National 
Life and Accident Ins. Co., Tenn, Ct. of App.).. . 501,327. 


Reversal of Judgment.—Court’s order reversing a judgment, 
without remanding the case, in accord with the request of 
the parties was upheld. (Russell v. New York Life Ins. Co., 
Ill. App. Ct.). . .¥ 501,307. 


Action on War Risk Policy Barred.—A previous action under 
a war risk insurance policy which was dismissed on the 
ground that the policy had lapsed prior to the alleged date 
of disability was held to be a determination of the case on 
the merits and res judicata of a subsequent suit on the policy. 
(Clegg v. United States of America, U. S. C. C. A., 10th C.) 
.. .§ 501,318. 


% AUTOMOBILE 


Insurer’s Liability for Satisfaction of Judgments.—Defendant 
insurer was held responsible for the satisfaction of judgments 
obtained against an insured. Defendant was estopped to 
avail itself of the fact of cancellation of the insurance policy, 
since it had sent notice thereof to the insured at an incorrect 
address, its agents having been responsible for the insertion 
of the wrong address in the application from which the 
policy was issued. (Sadie Greenberg v. Flaherty, Junior et al. ; 
Abraham Greenberg v. Same; Robert Davis v. Same; Lillian 
Davis v. Same, Mass. Supreme Jud. Ct.)...§ 702,909. 


Right of Broker to Commission.—Defendant invited several 
brokers to submit bids for insurance. After long negotiation 
with plaintiff, defendant accepted a proposal from another 
broker with the same rates and substantially the same terms 
as plaintiff’s proposal. Plaintiff was held not entitled to a 
commission since there was no evidence to show that de- 
fendant had hired him as a broker. (Cronin v. The National 
Shawmut Bank of Boston, Mass. Supreme Jud. Ct.) 

{ 702,907. 


June 20, 1940 


Insurance Against Injury While Standing on Public Highway. 
—An accident insurance policy provided for liability upon 
the death of the insured while standing on a public highway. 
The court construed the policy to cover decedent’s death 
regardless of on which side of the boundary line between a 
public highway and property of a filling station used by 
the general public he was standing when struck by an auto- 
mobile. (National Casualty Co. v. Zmijewski et al., Fla. 
Supreme Ct.). . .] 702,916. 


Real Party in Interest.—Plaintiff who had made an assignment 
to its insurance carrier whereby said carrier was authorized 
to institute and prosecute such actions as it deemed proper, 
in the name of the plaintiff or otherwise, was held to have 
the right to bring an action against defendant who was 
responsible for injuries to plaintiff caused by a collision. 
The court held that the satisfaction of a judgment recovered 
by plaintiff would protect defendant from any claim pre- 
sented by the assignee of plaintiff. (Lebet v. Cappobiacho 
et al., Calif. App. Dept., Superior Ct., City and County of 
San Francisco). . .f 702,917. 


Conversion of Automobile and Trailer.—In an action brought 
to recover on an insurance policy for the wrongful con- 
version of an automobile and trailer, it was held error to 
enter judgment in excess of the amount claimed in the proof 
of loss, with interest. (North Jersey Discount Co. v. Aetna 
Insurance Co., N. J. Supreme Ct.).. .] 702,935. 


Failure to See Train Approaching at Crossing.—A railroad was 
held responsible for the wrongful death of an occupant of 
an automobile which was struck by one of its trains. The 
judgment against it, however, for personal injuries sus- 
tained by the driver of the automobile was reversed, since 
the physical facts indicated that, had said driver exercised 
care, he could have seen the train approaching. Litigation 
arose in Ohio. (Baltimore & Ohio R. R. Co. v. Joseph, 
Adwm’r; Same v. Winland, U.S. C. C. A., 6th C.).. .] 702,906. 


Train Standing on Tracks at Crossing.—Defendant railroad 
was not held responsible in damages to plaintiff who drove 
his truck into the side of a box car while a train was stand- 
ing motionless on the tracks at a crossing. (Summerford v. 
I. C. R. Company, Miss. Supreme Ct.).. .] 702,915. 


Failure to Give Statutory Warnings.—Defendant railroad was 
held liable for injuries sustained by a minor as the result 
of a collision between a truck which he was operating and 
an engine being backed onto defendant railroad’s spur track. 
The court found that there was substantial evidence to support 
the finding that defendants were guilty of negligence in 
failing to give statutory warning signals, which negligence 
was the proximate cause of the minor’s injuries. (Depart- 
ment of Finance of the State of Idaho et al. v. Union Pacific 
Railroad Company et al., Idaho Supreme Ct.). . .] 702,927. 


Pedestrian Placing Self in Position of Danger.—In a sui 
brought to recover for the wrongful death of a pedestrian 
demurrers to defendant’s pleas that the pedestrian know 
ingly placed himself in a position of danger and proximatel 
caused his own injuries were properly overruled, said pleas 
being sufficient to require proof that the pedestrian’s negli 
gence was a concurrent factor existing at the time of the 
accident. (Heffelfinger, Adm’x v. Lane, Ala. Supreme Ct.) 
.. $702,912. 


Wrongful Death of Pedestrian.—As defendant entered an inter 
section, he passed an automobile on his right and a little 
further on he struck a pedestrian crossing the street in a 
crosswalk. He was held responsible to pedestrian’s wife and 
children for said pedestrian’s resulting death. (Duehren et al. 
v. Stewart, Calif. Dist, Ct. of App.). . .] 702,913. 


Child Struck by Truck After Alighting from Bus.—Plaintiff’s 
fourteen year old daughter was deposited from a school 
bus on the right shoulder of the road, walked behind the bus 
and, in attempting to cross the street, was run over by a 
truck. The bus driver was not held responsible for her 
death. (Greeson v. Davis et al., Ga. Ct. of App.).. .] 702,924. 
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AUTOMOBILE—Continued 


Bus Passenger Discharged.—When plaintiff, a passenger on 
defendant’s bus, purchased a ticket, he was told that he 
could change busses at a designated point; upon reaching 
that point, he was not allowed to make the contemplated 
change. The court allowed plaintiff a recovery for the 
damages resulting from this wrongful conduct. (Dixie 
Greyhound Bus Lines, Inc. v. Beech, Tenn. Supreme Ct.) 

q 702,946. 


Bus Passenger Thrown Against Hard Object.——There being 
evidence tending to show that, when defendants’ bus was 
driven through the space between a trolley car and the curb, 
it struck something on its right, throwing plaintiff forward 
in her seat against a hard object, it was held that the case 
was properly submitted to the jury which returned a verdict 
for plaintiff, (Koczur v. Flanagan et al., Mass. Supreme Jud. 
Ct.).. .§ 702,908. 


Liability of Municipality for Depressions in Road.—Defendant 
city was held responsible for personal injuries sustained by 
plaintiff when the car in which she was riding bounced 
severely due to depressions in the road, which had been 
built into the pavement to facilitate the drainage of surface 
water. (City of Norfolk v. Hall, Va. Supreme Ct.) 

{ 702,942. 


Liability of Park District—Defendant Park District was not 
held responsible for personal injuries sustained by plaintiff 
when the automobile in which she was riding struck a con- 
crete structure on a road running through two parks, the 
court holding the maintenance of parks to be a governmental 
function in the performance of which a municipality may 
not be held liable for the negligence of its servants. (LePitre 
v. The Chicago Park District, Ill. Supreme Ct.).. .] 702,947. 


Community Property.—Plaintiff joined her husband pro forma 
in a suit to recover for injuries sustained when the auto- 
mobile in which she was riding collided with another car. 
A verdict was directed for defendant driver since a claim 
for injuries to a wife is community property and the hus- 
band was not joined as a real party plaintiff. A verdict was 
directed for the driver’s employer because said driver was 
in the pursuit of his own pleasure at the time of the accident. 
(Roberts et vir. v. Magnolia Petroleum Co. et al., Tex. Ct. of 
Civ. App.). . .] 702,910. 


Mule Struck by Motor Vehicle—Defendant was held respon- 
sible for injuries to a mule, the evidence disclosing that 
shortly after the mule was struck, the driver of defendant’s 
truck entered a filling station, stated that he had struck a 
mule and telephoned for someone to repair the truck. 
(Gillette Motor Transport, Inc. v. Kelly, Tex. Ct. of Civ. App.) 
.. .§ 702,914. 


Liability of Livestock Owner.—In an action brought to recover 
for personal injuries and property damage sustained in a 
collision between plaintiff's car and defendant’s mule, a 
judgment for plaintiff was reversed, there being no evidence 
that the mule was upon the highway through any negligence 
on the part of defendant. (Gardner v. Black, N. C. Supreme 
Ct.) . . .§ 702,934. 


Proof of Financial Responsibility—A motorist, convicted for 
the first time of driving while intoxicated, was not required 
to provide the Commissioner of Highways, who had re- 
voked his license, with proof of his financial responsibility 
because the Commissioner was without power to so revoke 
his license, the court having recommended that it remain in 
force. (Ausman v. Hoffmann, Commissioner of Highways, 
Minn, Supreme Ct.). . .] 702,925. 


Left Turns—A car driven by plaintiff’s wife collided with an 
automobile operated by defendant’s wife as a left turn was 
made by the latter car. The court affirmed a judgment 
entered for defendant, holding that since the evidence was 
in conflict on material issues, the jury were not obliged to 
accept plaintiff's version of the accident, but were entitled 


to take a different view of the evidence from that urged by 
plaintiff. (Roseina McAllister v. Chase; Thomas J. McAllister 
v. Same, R. I. Supreme Ct.). . .J 702,928. 


Crossing Diagonally to Wrong Side of Road.—Neither driver 
was allowed to recover damages which resulted from a 
collision which occurred when one of them crossed an 
intersecting road diagonally to enter a filling station about 
350 feet from said intersection and his car struck another car 
approaching on its right side of the road, but at an excessive 
speed. (Huffman v. Jackson, Tenn. Supreme Ct.). . .] 702,937. 


Car Running over Curb into Trees.—Defendant was driving at 
the rate of about 35 miles an hour on a familiar road which 
curved slightly when his car suddenly pulled to the right, 
ran over a curb, and into some trees. Ina suit brought by 
a guest in the car it was held that the evidence did not 
warrant a finding that defendant was grossly negligent. 
(Carroll v. Miller, Va. Supreme Ct.).. .{ 702,939. 


Car Parked Near Center of Road.—Plaintiff’s decedent was 
killed when, contrary to statute, he parked his car near the 
center of the road and was standing alongside of it or on 
its running board when it was struck from the rear by 
defendant’s car. It was held error to sustain defendant’s 
demurrer at the end of plaintiff's evidence because the evi- 
dence tended to show that defendant’s driver had a clear 
chance to avoid the collision. (State of Maryland, for the 
use of Joynes et al. v. Coard, Va. Supreme Ct.). . . J 702,938. 


Car Backed into Road.—Plaintiff charged defendant with negli- 
gence in backing his car into the road in front of decedent’s 
car and either colliding with decedent’s car or causing dece- 
dent to swerve into a telephone pole in order to avoid a 
collision. Defendant was not held responsible for the 
resulting death of plaintiff’s intestate, the jury having found, 
upon substantial evidence, in his favor. (Blansett, Adm’r v. 
Fite, Tenn. Supreme Ct.).. . {| 702,932. 


Head-On Collision—In a suit brought by plaintiff to recover 
damages occasioned by a head-on collision, each party 
claimed that the other was traveling on the wrong side of 
the road. A $4000 judgment entered for defendant on his 
counterclaim was held to be supported by the evidence and 
not to be excessive. (Castle et al. v. Searles, Ill. App. Ct.) . 

1 702,944. 


Collision at Intersection.—Under the circumstances of the case, 
plaintiff’s son, approaching the intersection from the left in 
his father’s car, was not reasonable in concluding that he 
could enter the intersection without incurring an accident. 
Hence, defendant, although negligent, was not held respon- 
sible for the son’s personal injuries, but was held liable to 
the father for medical expenses and property damage. 


(Pickard, Sr. v. Morris, N. H. Supreme Ct.).. . 702,926. 


Door of Automobile Closed on Guest’s Hand.—A host was 
held responsible for injuries to his guest’s hand which 
occurred when he slammed the door of his automobile on 
it, the court holding that he failed to exercise such care and 
diligence toward his guest as he would exercise for the pro- 
tection of his own family. (Moore et al. v. Davis et al., 
La. Ct. of App.). .. 702,911. 


Opposing Lines of Traffic_—Plaintiffs sustained injuries while 
riding as guests in a car operated by defendant Desharnais. 
The Desharnais car and an automobile approaching from the 
opposite direction, driven by defendant Fish, sideswiped 
each other, and a collision resulted with a car following that 
of defendant Fish, driven by Burnham. The court ordered 
judgments entered for plaintiffs on the ground that defend- 
ants Desharnais and Burnham were guilty of negligence 
causing the accident. (Ross v. Burnham, N. H. Supreme 
Ct.).. . J 702,919. 


Host’s Liability for Injuries of Guest—In a case in which 
defendant, driving at the rate of 45 miles per hour on a 
hill, pulled his car out of the line of traffic with the apparent 
intention of passing vehicles in front of him and collided 
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with a car on the extreme wrong side of the road, it was 
held error to refuse to submit the question of his gross 
negligence to the jury. He was sued by an injured guest. 
(Wright v. Osborne, Va. Supreme Ct.). . . J 702,940. 


Occupant of Truck Injured.—Since defendant was exonerated 
by the jury from a charge of gross negligence and the evi- 
dence failed to show that he gained any pecuniary benefit 
from his transportation of plaintiff, it was held that plaintiff 
was a gratuitous passenger and defendant was not respon- 
sible for his injuries. (Charles Brown v. Branch; Irene 
Brown v. Branch, Va. Supreme Ct.)...¥ 702,941. 


Landlord and Sharecropper Relationship.—Defendant was held 
not liable for property damage to plaintiff’s automobile 
resulting from a collision with a wagon, driven by a negro 
who sharecropped with defendant. The court held that the 
general duties of a sharecropper could not be construed so 
as to make a sharecropper the agent generally of his land- 
lord. (Powers v. Wheless, S. C. Supreme Ct.)... 702,948. 


Liability for Wife’s Tort.—Defendant was held liable for his 
wife’s negligence while driving an automobile under the 
doctrine of implied agency, since at the time of the accident 
the wife was engaged in a family errand, namely, buying a 
dress for the couple’s child. (O’Haran v. Leiner, Ill. App. 
Ct.).. .§ 702,945. 


Peremptory Challenges.—A statute provided that “Either party 
to a civil action may challenge two jurors without assigning 
any cause.” In an action whereby two suits were consoli- 
dated, the trial court construed this to mean that only two 
peremptory challenges were allowed. The court on appeal 
held that the mere consolidation of several jury cases does 
not have the effect of depriving either party to the different 
suits of his rights to two peremptory challenges. (Mrs. 
Hobert M. Bishop v. Rowsey & Morgan et al.; Hobert M. 
Bishop v. Rowsey & Morgan et al., Tenn. Supreme Ct.)... 
{ 702,943. 


Mortgagor’s Right to Sue for Damage to Mortgaged Auto- 
mobile——The mortgagor of an automobile has a cause of 
action against a person causing damage to said automobile, 
even though said mortgagor is in default and the car is 
subsequently possessed and sold by the mortgagee. (Jolly 
v. Thornton, Calif. App. Dept., Superior Ct., County of L. A.) 
.. .§ 702,933. 


Damages.—Because of their pre-existing physical and nervous 
condition, plaintiffs suffered greater injury in an automobile 
accident than they would otherwise have suffered. Despite 
this, it was held that they were entitled to recover full com- 
pensation for all damage proximately resulting from defend- 
ant’s negligence. (Flood v. Smith; Brown v. Same, Conn. 
Supreme Ct.) .. .{ 702,936. 


Fender of New Truck Damaged.—Plaintiff’s judgment for 
$13.50 as damages for the impairment of a fender of his 
new truck and the court’s equal division of costs between 
the parties were affirmed, the court holding the verdict upon 
which judgment was entered was supported by substantial 
evidence and that the trial judge did not abuse his discretion 
in apportioning the costs. (Brown v. Simmons, Tenn. Supreme 


Ct.).. .¥ 702,929. 


Reduction of Damages.—Upon plaintiff's written consent to | 


accept a reduction of damages for the death of her son, the % 
judgment entered in her favor and so reduced was affirmed, | 
(Zeller v. Reid et al., Calif. Dist. Ct. of App.) . . .] 702,922, 


Possibility of Pension Loss as Element of Damages.—A judg. 


ment entered on a jury verdict in the sum of $8,000 was 
reversed because plaintiff's counsel was erroneously per- 
mitted to argue a pension loss, which would be suffered by 
plaintiff if he were required to retire from his duties as a | 
mailman before the age of sixty-five. (Corda v. Garcia et al. 
Calif. Dist. Ct. of App.). . . 702,923. ’ 


Attorney’s Fees.—A client’s dismissal of a suit without con- 


sideration was held not to be a “compromise or settlement” 
within the meaning of a statute granting reasonable attor- 
ney’s fees where the client dismisses the suit without the 
knowledge or consent of his attorney. (Missouri Pacific 
Transportation Company v. Guerin, Ark. Supreme Ct.)... 
q 702,918. 


Process Served on Agent.—Defendant, a resident of Washing- 


ton County, maintaining a place of business in the county 
of plaintiffs’ residence, was sued by plaintiffs seeking to 
recover for injuries sustained in a collision in Conway 
County. Summons obtained against defendant by service 
upon one of his truck drivers in Crawford County was 
quashed. (Lindley v. Kincannon, Judge, Ark Supreme Ct.) 
.. . 702,920. 


Service of Summons on Nonresident.—Summons against a non- 


resident owner of an automobile, which was involved in an 
accident, was properly served upon the Commissioner of 
Revenue, the evidence disclosing that the automobile was 
owned by and operated within the state with the consent 
of said nonresident. A statute provided for such service in 
actions growing out of the operation of vehicles on high- 
ways within the state. (Crabtree v. Burroughs-White Chev- 
rolet Sales Co. et al., N. C. Supreme Ct.) . . ./ 702,921. 


Survival of Claim.—A suit brought in Colorado against the 


administratrix of a wrongdoer to recover damages for per- 
sonal injuries sustained by plaintiffs as the result of an 
accident in Nevada was dismissed, the court holding that 
the public policy of Colorado does not permit this type of 
action to be brought against the administratrix after the 
death of the wrongdoer. (Gray et al. v. Blight, U.S. C. C. A, 
10th C.).. .] 702,930, 


Testimony of Absent Witnesses.—The trial judge was held to 


have erred in sustaining a motion made by defendant 
whereby the testimony given on a former trial by two 
absent witnesses was allowed to be read in evidence; the 
court was of the opinion that the affidavit supporting defend- 
ant’s motion did not state sufficient reason for the granting 
of his motion. (Nowak v. Joseph, Ky. Ct. of App.)... 
q 702,931. 


Collision in Private Driveway.—As plaintiff was driving into 


his circular driveway, he collided with defendant's milk 
truck as that vehicle was proceeding out of said driveway. 
The court held defendant liable for the resulting damage 
on the ground that he was negligent in failing to one to 
the right as he was leaving. (Johnson v. Balmes, Ill. App 
Ct.).. .¥ 702,949, 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


6 





> county 
eking to 


ing that 
type of 


efendant 
by two 
nce; the 
defend- 


riveway. 
damage 
keep to 
Ill. App. 





